QUEBEC'S POSITIONS ON CONSTITUTIONAL
AND INTERGOVERNMENTAL ISSUES

FROM 1936 TO MARCH 2001

SECOND GOVERNMENT OF eee (onstitutional reform process
MAURICE DUPLESSIS 13. It seems to us at this time, various
(AUGUST 30, 1944 TO SEPTEMBER 7, 1959) amendments to the Canadian Consti-

tution are welcome, but it is our
staunch conviction that the spirit of
the Canadian Constitution must be
integrally respected. From our stand-
point, all constitutional issues should
be analyzed at this conference, and
not just the part of the Constitution that
federal authorities have initially sub-
mitted to the delegates’ consideration.*

14. The Province of Québec is heartily in
favour of a Canadian constitution deci-
ded upon in Canada by Canadians

Source: Archives nationales du Québec

Roger Bédard

eee Status of Québec and for Canadians, and amendable

10. In 1867, four pioneer provinces decided

through appropriate constitutional and

3 15
to form a confederation. It is impor- fair methods.

tant to remember this, because it proves eee Constitutional amending procedure
conclusively that Confederation was 15.
born of the free consent of the four
founding provinces. Confederation,
let us never forget, is the child of

While the Constitution gives the prov-
inces, to a limited degree, the right to
amend the Constitution as far as provin-
cial jurisdiction is concerned, it denies

the provinces." the federal government that right.
11. Canadian Confederation is a pact of 16. Confederation is essentially a pact.
union between two great races." And since the nature of the Constitution
12. The province of Québec is firmly is that of a pact, it cannot nor should
convinced that the federal system is it be amended without the consent of
the only system that can maintain the all the contracting parties, or at least
unity of the country. This system both without the consent of the four pio-
protects minorities and guarantees neer provinces.'
the economic interests of each region Constitutional amending procedure:
of the COllIltI'y.13 See also paragraph 14.
11. Statement by Maurice Duplessis, Federal-Provincial Conference, April 29, 1946, p.455 (quotation), King's Printer, 1946.

12.

13.
14.
15.
16.

17.

Opening statement by Maurice Duplessis, Federal-Provincial Conference on the Constitution, Ottawa, January 10-12, 1950,
p.17-18, King's Printer, 1950 (See part 2 of this document). Maurice Duplessis reiterated this statement at the Federal-
Provincial Conference of September and December 1950 and the Federal-Provincial Conference of November 1957.
Statement by Maurice Duplessis, Federal-Provincial Conference, April 29, 1946, p. 399 (quotation), King's Printer, 1946.

Opening statement by Maurice Duplessis, Federal-Provincial Conference on the Constitution, Ottawa, January 10-12, 1950,
p. 16 (quotation) [Translation], King's Printer, 1950 (See part 2 of this document).
Ibid., p. 17 (quotation).

Intervention by Maurice Duplessis, Federal-Provincial Conference on the Constitution, Ottawa, January 10-12, 1950, p. 83,
King's Printer, 1950. See also Report of the Royal Commission of Inquiry on Constitutional Problems, Province of Québec,
Volume 1, 1956, p.164.

Brief by the Québec government, Federal-Provincial Conference on Reconstruction, Ottawa, April 25, 1946, p. 396, King's
Printer, 1946.
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eee Distribution of powers

a)
17

18.

19.

20.

21.

General principles

. The very essence of Confederation is
made of sovereign provincial authori-
ties, within the scope of their juris-
diction, and of a sovereign central
authority, within the scope of its ju-
risdiction. When Confederation was
discussed and decided upon, it was
based on the principle of complete
provincial autonomy.*®

Provincial autonomy cannot be safe-
guarded by substituting federal grants
for provincial financial independence."

In the social legislation field, the
federal system probably offers advan-
tages not found in countries with a
single government. Indeed, the co-
existence of several governments all
autonomous in their respective spheres,
because they provide points of com-
parison, creates by its very nature a
healthy rivalry for the greater good of
those governed.”

Canada is a confederation of autono-
mous provinces. A genuine federal
system is based on a federal authority
and provincial authorities that enjoy
not only the power to legislate and
administer, but also the financial powers
that enable them to govern.*

One of the essential prerogatives of
autonomous provinces is the ability to
collect, by direct taxation and as they

18.

19.

20.
21.

22.

23.

22.

23.

consider appropriate, the funds needed
for the efficient operation of public
services and the implementation of
laws passed by their Parliament [...].
Fundamentally, the federal system
that allocates public tasks, must also
include a correlative distribution of
public revenues [...]. A central govern-
ment that appropriated the sources of
taxation for itself would, in fact,
reduce the provinces to legislative
impotence. A province with no other
sources of revenue than federal sub-
sidies would become a kind of lesser
body, under the tutelage of the au-
thority that could dole out its means
of subsistence.*

The provinces’ exclusive rights in terms
of social legislation, education, civil
law, etc., must be preserved and pro-
tected in their entirety if Confederation
is to survive.”

Social legislation will be more benefi-
cial if it is better adapted to the needs
and cultural aspirations of the popu-
lation to which it applies. Local interest
is then the basis of the general interest
and provincial legislatures, because
of their closer contact with citizens,
are in a better position than the federal
government to determine the kinds of
legislation that should be passed.*

24. The province of Québec is not for sale;

it will not be sold and it does not ask
for any favours. We demand respect

Opening statement by Maurice Duplessis, Federal-Provincial Conference on the Constitution, Ottawa, January 10-12, 1950,

p.- 17 (quotation), King's Printer, 1950 (See part 2 of this document).

Brief by the Québec government, Federal-Provincial Conference on Reconstruction, Ottawa, April 25, 1946, p.407 (quotation),

King's Printer, 1946.
Ibid., p.406 (quotation).

Opening statement by Maurice Duplessis, Federal-Provincial Conference on the Constitution, Ottawa, January 10-12, 1950,
p-17-18, King's Printer, 1950 (See part 2 of this document).

Brief presented by Maurice Duplessis, Canadian Intergovernmental Conference, Ottawa, October 1955, p. 10 (quotation),
Queen's Printer, 1955. See also statement by Maurice Duplessis, Federal-Provincial Conference, Ottawa, November 25 and

26, 1957, p. 25, Queen's Printer, 1957.

Brief by the Québec government, Federal-Provincial Conference on Reconstruction, Ottawa, April 25, 1946, p.407 (quotation),

King's Printer, 1946.

24. Ibid., p. 405 (quotation).
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for our rights, we want the educational 26. Provinces should have exclusive juris-
system to be respected, that our exclu- diction over the following areas:
sive rights be preserved, and regardless education, property rights and civil
of the government in power, we will law, hospitals, trades and professions,
continue our struggle, with the convic- fisheries, marriage, agriculture, mu-
tion that we are on the right path nicipal and educational institutions,
and at the same time requesting the insurance, establishment of an Appeal
cooperation of all those who love this Court for civil, municipal and educa-
province, who seek the vitality and tional issues and the appointment of its
survival of a great people and at the members, settlement, natural resources,
same time with respect for our sound the provincial civil service, adminis-
religious and national traditions. This is tration of criminal and civil justice,
not a question of partisanship, this the organization and maintenance of
is not a political issue, in the ordinary courts of civil and criminal justice in
sense of the word, it is a question of each province, civil procedure and
life and survival. Signs of dangers are appointment of judges to such courts,
many; encroachments are repeated; clearly defined tax.atlc_)n and borrowing
the wounds that have been made are powers over provincial matters.”

deep and serious, but this is not a lost 27. Québec protests against certain fed-

cause, far from it, if everyone agrees
to recognize this situation.®

b) Sectorial jurisdictions

25. Québec considers the following areas

to be under the exclusive jurisdiction
of the provinces: natural resources, the
establishment, funding and manage-
ment of hospitals, asylums and char-
itable institutions, education at every
level, including universities, regulation
of the liberal professions, including
admission criteria for the practice of
medicine and relations between phy-
sicians and clients,* social security,
health, public health, bridge and road
construction.”

eral intrusions into provincial spheres
of activity, including the following:

i) Québec protests against the fed-
eral initiative of passing family
allowance legislation—which it
views as a dangerous encroach-
ment on its rights—and, in 1955,
passed a provincial family allow-
ance act which, however, it did
not implement.®

ii) In 1950, Québec refused to sign a

federal-provincial agreement on

funding the construction of the

TransCanada Highway because,

in Québec’s view, the agreement

did not provide sufficient guaran-

tees concerning protection of the

province’s rights.*

25. Declaration by Maurice Duplessis, Hauterive, May 31, 1959, extracted from Claude Morin, Le combat québécois, Les Editions
du Boréal express, 1973, p. 68 (quotation).

26.
27.
28.

Brief by Québec government, Federal-Provincial Conference on Reconstruction, Ottawa, April 25, 1946, p.397.
Onésime Gagnon, Budget Speech, March 25, 1947, p. 27.

Preliminary brief by the Québec government. Canadian Intergovernmental Conference begun in Ottawa on January 10, 1950,
tabled at the Federal-Provincial Conference on the Constitution, Québec, September 25-28, 1950, p. 100, King's Printer, 1950
(Part 3: document no. 3).

29.
30.

Report tabled by the Royal Commission of Inquiry on Constitutional Problems, Province of Québec, Volume 1, 1956, p.175.
Ibid., p.179.
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iii) In 1953, Québec blocked a federal c¢) Unilateral powers
proposal to directly fund Canadian
universities through the National
Conference of Canadian Universi-
ties. Québec objected to the federal
intervention to replace essential
provincial financial powers with
federal grants and to encroach on

30. Parliament’s powers of reservation
and disallowance should disappear.*
eee [nstitutions

31. The members of the Canadian court
that would be created to replace the

the field of education, which is within Privy Council should be appointed by
exclusive provincial jurisdiction.* the federal and provincial govern-

28. The fact that the Constitution of 1867 ments.” It is not reasonable and in
specifically grants to the provinces the conformity with a true comprehension
right to levy direct taxes conclusively of national unity that the federal
means that the provinces take prece- authority appropriate for itself the
dence in matters of direct taxation.* right to unilaterally choose the arbi-

29. The areas of personal income tax, trators called upon to decide on the
succession duties and corporate income respective rights of each party.”” Québec
and capital tax are within the juris- considers that the Supreme Court of
diction of the provinces which need Canada should meet all the conditions
them and have constitutional priority required of a third arbitrator for
over them.* Estate duties belong to the constitutional matters and Canadian
provinces; they stem from the Civil Code intergovernmental relations.*
and the Canadian Constitution, which . .
reserves matters relating to the Civil Code 32. Matters of civil law, of munlc.lpa.tl law
and property rights exclusively to the and of school law should be adjudicated
provinces [...]1. As to personal income upon, in the last resort, by a Court of
tax and corporate taxes, each province Appeal set up by each Province, the
holds exclusive rights in terms of direct Judges of which should be appointed
taxation for provincial purposes.* by each Province.*

31. Letter from Maurice Duplessis to Stuart Garson, federal Justice Minister, September 15, 1954.

32.

33.

34.

35.

36.
37

38.

39.

Statement made by Maurice Duplessis, Federal-Provincial Conference, preliminary meeting, Ottawa, April 26, 1955, p. 36,
Queen's Printer, 1955.

Brief by the Québec government, Federal-Provincial Conference on Reconstruction, Ottawa, April 25, 1946, p.400, King's
Printer, 1946. Statement delivered by Maurice Duplessis, Federal-Provincial Conference, Ottawa, November 25 and 26,
1957, p. 22, Queen's Printer, 1957.

Opening statement by Maurice Duplessis, Federal-Provincial Conference, Ottawa, November 25 and 26, 1957, p. 22 (quotation),
Queen's Printer, 1957.

Preliminary brief by the Québec government. Canadian Intergovernmental Conference begun in Ottawa on January 10, 1950,
tabled at the Federal-Provincial Conference on the Constitution, Québec, September 25-28, 1950, p.101, King's Printer,
1950 (Part 3: document no. 3).

Letter from Maurice Duplessis to George Drew, Head of the federal Conservative Party, April 8, 1947.

Opening statement by Maurice Duplessis, Federal-Provincial Conference on the Constitution, Ottawa, January 10-12, 1950,
p. 16 (quotation) [Translation], King's Printer, 1950 (See part 2 of this document).

Preliminary brief by the Québec government. Canadian Intergovernmental Conference begun in Ottawa on January 10, 1950,
tabled at the Federal-Provincial Conference on the Constitutional, Québec, September 25-28, 1950, p. 101, King's Printer,
1950 (quotation; see part 3: document no. 3).

Ibid... p. 100.
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eee Intergovernmental policy

Financial aspects of federalism

33.

34.

35.

Provincial legislative assemblies are
essential. Obviously they cannot exer-
cise the legislative powers that have
been entrusted to them if they do not
have requisite authority in financial
matters. The provinces need financial
authority to resolve not only current
problems, but also those of tomorrow.*

In these difficult times, there are three
things that we need. The first one is a
precise definition, a clear distribution
of the respective fiscal powers of the
provinces and the Dominion. This is
the very basis, the keystone of national
freedom and security. We need greater
simplification in the means for col-
lecting taxes and a lightening of the
taxpayer’s burden.*

Québec opposed the federal post-war
program because it would tend to
replace the system of provincial fiscal
autonomy with a system of grants that
would enable the federal government
to exercise financial control over the
provinces. Furthermore, the program
would deny the provinces access to
the most important sources of direct
taxation and, to that extent, paralyze

40.
4
42.
43.
44.

—_

36.

37.

their ability to exercise the powers
attributed to them by the Constitution.*
In theory, the substitution of federal
subsidies for the essential financial
powers of the democratic government
is not recommendable, at least gen-
erally speaking. On more than one
occasion, Sir Wilfrid Laurier stated
that it is unhealthy for a government
to collect taxes that are spent by
another government.*

Temporary payments, or what is com-
monly called generous subsidies, may
never compensate the loss of permanent
rights whose transfer or abrogation
may open the door to consequences
that are perhaps disastrous.*

In 1954, Québec passed a provincial
income tax equivalent to approxi-
mately 15 % of the federal tax. Québec
demanded full deduction of provincial
income tax from tax paid to the federal
government.* With the implementation
of this income tax, Québec took another
positive step in exercising its rights
and fulfilling its duties.* Following
negotiations with the federal govern-
ment, Québec obtained an abatement
equivalent to 10 % of the federal tax.*

Financial autonomy of the provinces:
See also paragraphs 18, 20, 21 and 27.

Opening statement by Maurice Duplessis, Federal-Provincial Conference, August 6, 1945, p. 22, King's Printer, 1946.

. Statement by Maurice Duplessis, Federal-Provincial Conference, April 29, 1946, p.461 (quotation), King's Printer, 1946.
Brief by the Québec government, Federal-Provincial Conference, April 25, 1946, p. 404, King's Printer, 1946.

Statement by Maurice Duplessis, Federal-Provincial Conference, December 4, 1950, p. 30, King's Printer, 1951.
Statement by Maurice Duplessis, Federal-Provincial Conference, May 1, 1946, p. 582 (quotation), King's Printer, 1946.

45. Report tabled by the Royal Commission of Inquiry on Constitutional Problems, Province of Québec, Volume 1, 1956, p.153.

46.
47.

Onésime Gagnon, Budget Speech, February 12, 1954, p.16.

Report tabled by the Royal Commission of Inquiry on Constitutional Problems, Province of Québec, Volume 1, 1956, p. 154-155.
See also the declaration by Maurice Duplessis at the first reading of Bill 43 on the implementation of a provincial income
tax before the Québec Legislative Assembly, January 14, 1954 (See part 2 of this document).
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