
Order in Council No. 642-2015, July 7, 2015 

Reference to the Court of Appeal of Québec concerning the constitutionality of 
the implementation of pan-Canadian securities regulation under the authority of a 
single regulator, according to the model established by the «Memorandum of 
Agreement regarding the Cooperative Capital Markets Regulatory System», and 
the authority of the Parliament of Canada to adopt the draft of the «federal 
Capital Markets Stability Act» under the general branch of the trade and 
commerce power (section 91(2) of the Constitution Act, 1867) * 
 

---oooOooo--- 
 
                           WHEREAS, for nearly 40 years and more specifically since the 
1990s, the Government of Canada has tried to get involved in securities market 
regulation in Canada; 
 
 WHEREAS, on 22 December 2011, the Supreme Court of 
Canada concluded that the Parliament of Canada cannot constitutionally adopt a 
law to replace existing provincial and territorial securities regime; 
 
 WHEREAS, following the opinion of the Supreme Court, the 
Government of Canada quickly expressed its intention to stay on course in order 
to implement a single securities regulator in Canada and, for that purpose, it 
would try to obtain the cooperation of the provinces and territories; 
 
 WHEREAS, on 19 September 2013, the governments of 
Canada, British Columbia and Ontario announced the conclusion of the 
Agreement in Principle to Move Towards a Cooperative Capital Markets 
Regulatory System and invited the other provinces and territories to join the 
initiative; 
 
 WHEREAS the Agreement in Principle was followed by the 
«Memorandum of Agreement regarding the Cooperative Capital Markets 
Regulatory System» and to date, the governments of Canada, British Columbia, 
Ontario, New Brunswick, Saskatchewan, Prince Edward Island and Yukon have 
signed the Memorandum of Agreement; 
 
 WHEREAS, on 8 September 2014, in order to implement the 
system, a draft of a provincial Capital Markets Act and a  
draft of a complementary federal Act were published for public comment; 
 
 WHEREAS, on 16 April 2015, participating jurisdictions 
announced that they should release this summer updated consultation draft 
uniform provincial and territorial and federal capital markets legislation, along 
with draft initial regulations, for public comment; 
 
 WHEREAS the application of the complementary federal 
legislation and its regulations will not be limited to participating provinces and 
territories; 
 
 WHEREAS a reference to the Court of Appeal of Québec would 
provide the opinion of the court on the constitutionality of the implementation of 
pan-Canadian securities regulation under the authority of a single regulator, 
according to the model established by the «Memorandum of Agreement 
regarding the Cooperative Capital Markets Regulatory System», and its opinion 
on the authority of the Parliament of Canada to adopt the draft of the federal 
Capital Markets Stability Act under general branch of the trade and commerce 
power (section 91(2) of the Constitution Act, 1867); 
 
 



 WHEREAS the Court of Appeal Reference Act (chapter R-23) 
provides that the Government may refer to the Court of Appeal, for hearing and 
consideration, any question which it deems expedient and the court sends to the 
Government for its information its opinion duly certified upon the questions so 
referred; 
 
 IT IS ORDERED, therefore, on the recommendation of the 
Minister of Justice and Attorney General of Québec, the Minister of Finance and 
the Minister responsible for Canadian Intergovernmental Affairs and the 
Canadian Francophonie: 
 
 THAT the Attorney General of Québec be entrusted with the 
mandate to undertake reference to the Court of Appeal of Québec to obtain its 
opinion on the constitutionality of the implementation of pan-Canadian securities 
regulation under the authority of a single regulator, according to the model 
established by the «Memorandum of Agreement regarding the Cooperative 
Capital Markets Regulatory System», and on the authority of the Parliament of 
Canada to adopt the draft of the «federal Capital Markets Stability Act» under the 
general branch of the trade and commerce power (section 91(2) of the 
Constitution Act, 1867); 
 
 THAT the Attorney General of Québec refer to the Court of 
Appeal of Québec, for hearing and consideration, the following constitutional 
questions: 
 
1. Does the Constitution of Canada authorize the implementation of pan-

Canadian securities regulation under the authority of a single regulator, 
according to the model established by the most recent publication of the 
«Memorandum of Agreement regarding the Cooperative Capital Markets 
Regulatory System»? 
 

2. Does the most recent version of the draft of the «federal Capital Markets 
Stability Act» exceed the authority of the Parliament of Canada over the 
general branch of the trade and commerce power under section 91(2) of 
the Constitution Act, 1867? 

 

 
 
 
Juan Roberto Iglesias 
Clerk of the Executive Council 
 
 
 
* Courtesy translation 
 
 


